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PREFACE 


The report of the Panel of Experts appointed by U.N. Secretary General 
Ban Ki-moon, the U.N. Internal Review Report (‘Charles Petrie Report’), 
and the findings of the Dublin People’s Tribunal all establish that the 
Government of Sri Lanka committed War Crimes, Crimes against 
Humanity and an act of Genocide during the final stages of the armed 
conflict in 2009 based on the evidence presented. These “unimaginable 
atrocities” were neither an isolated incident nor a response to ‘terrorist’ 
problem. This was a progression of persecution on account of 
nationality/ethnicity. 


In 1974 when the Commonwealth Conference took place in Sri Lanka, 
the President of the Tamil United Liberation Front, the late Mr. S.J.V. 
Chelvanayagam QC, presented a Memorandum to the delegates of the 
Commonwealth Conference narrating the racial discrimination against 
and persecution of Tamils. The submission concluded as follows: It is 
our hope that the problems of the Tamils of Ceylon will receive the 
sympathetic consideration of the delegates assembled at this 
Conference and that they will use their good offices to help the 
resolution of the problem. A copy of the entire Memorandum ts attached 
herewith as an appendix. At the time of the Conference, 42 Tamil 
political prisoners went on a fast to get the attention of the 
Commonwealth delegations. These efforts were in vain. The 
Commonwealth - which is committed to ending racial oppression - 
turned a blind eye in 1974. 


Since then, the Government of Sri Lanka has continued to violate the 
human rights of Tamils systematically and pervasively on account of 
their ethnicity. The UN Human Rights Commissioner, Madame Navi 
Pillai’s recent observations, the US State Department Report and the 
reports of international NGOs all affirm that human rights violations, in 
particular ethnic-based violations, are escalating in the island of Sri 


Lanka. 


Instead of suspending Sri Lanka from the Commonwealth for these 
violations in line with its precedents, the Commonwealth is rewarding 
Sri Lanka by holding its summit this year in the island of Sri Lanka. 
Allowing the genocidal Government of Sri Lanka to host CHOGM raises 
the important question about what the costs of such an action are to the 
basic and core values of the Commonwealth — our Common Wealth. The 
acceptance of the State of Sri Lanka to become the leader of the Heads of 
Government of the Commonwealth for the next two years puts the very 
integrity and relevance of the Commonwealth movement itself into 
question in the international arena. 


The moral fiasco is not going to end on the 20" of November when the 
CHOGM event concludes. The damaging repercussions will continue 
well after the conclusion of the summit, domestically on member nations 
and internationally on our common good. The challenges posed by 
International Civil Society to the governments of the member nations 
will escalate. 


The justice of our cause and our passion towards international 
institutions that they observe accountability and put an end to impunity 
will ensure that we shall prevail. 


We hold the hands of the protectors and promoters of human rights 
across the globe. 
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Visuvanathan Rudrakumaran 
Prime Minister TGTE 





Transnational Government of Tamil Eelam (TGTE) is a new political concept, formed 
after the mass killing of Tamils in the final months of the war in 2009. 


It is anew political formation based on the principles of nationhood, homeland and 
self-determination. The raison d'etre for the TGTE is lack of political space inside the 
island of Sri Lanka for the Tamils to articulate and realize their political aspirations 
fully due to Constitutional impediments, racist political environment and military 
strangulation; and the coordination of diaspora political activities based on democratic 
principles and the rule of law. 


TGTE held its first internationally supervised elections in 12 countries in 2010. These 
elections were held to ensure that the core belief of democracy be upheld within the 
TGTE and to demonstrate TGTE's belief and reliance upon democratic ideals. TGTE 
has a bicameral Legislature and a Cabinet. Although an elected body, TGTE does not 
claim to be a government in exile. 

The Constitution of the TGTE mandates that it should realize its political objective 
only through peaceful means. 


TGTE held its second elections in October 2013. Tamils around the world unitedly 
elected all the Members of Parliament without contest. 


With this election, the Transnational Government of Tamil Eelam (TGTE) begins its 
2nd Parliamentary Term. 


The TGTE promulgated a Freedom Charter on May 18, 2013 incorporating the 
‘Freedom Demands” of the Tamils across the globe. 


Presently, in addition to the campaign for an international investigation, the TGTE is 
also campaigning for an International Protection Mechanism and the release of 
documents pertaining to Tamils prepared by the Office of the Special Advisor of the 
Secretary-General on the Prevention of Genocide. 


TGTE believes that the referendum among the Tamils inside the island of Sri Lanka 
and the Tamil diaspora will contribute to the political resolution of the Tamil national 
conflict. 


So far, the human cost has reached 100,000 as it grows. There are also 90,000 Tamil 


war widows. Tamil women, especially female bread winners are subject to sexual 
abuse by the Sri Lankan security forces. 


For more information: www.tgte-us.org or www.tgte.org 


EXECUTIVE SUMMARY 


The objective of this booklet is to underline the obligation of Commonwealth member 
states to boycott CHOGM 2013 and suspend Sri Lanka from the Commonwealth. By 
doing so member states will advocate for the protection of human rights and the rule 
of law in the island of Sri Lanka. 


As Sri Lanka continues to be implicated in the news for its massive human rights 
violations, the decision to hold the 23™ Commonwealth Heads of Government 
Meeting in Sri Lanka has been questioned and caused great indignation. A state that 
has been accused of war crimes, crimes against humanity and genocide is not 
representative of the ideals and values held by such a distinguished organization. 


This booklet examines the core principles of the Commonwealth Secretariat and the 
multiple ways in which Sri Lanka has ignored, defied, and violated these principles. It 
makes an appeal for Sri Lanka’s dismissal from the Commonwealth as has been done 
previously with Commonwealth states. Reviewing the Commonwealth Ministerial 
Action Group’s practices in relation to Nigeria, Zimbabwe, Pakistan and Fiji, this 
booklet identifies a clear precedence for suspension when democracy and the rule of 
law are extinguished. 


Exploring various reports and articles written by the Panel of Experts appointed by the 
UN Secretary General Ban Ki-Moon, a United Nations internal report known as “the 
Charles Petrie Report’, an article written for the American Journal of International 
Law by Professor Steven Ratner, a 2012 report by the US Department of State, as well 
as various other detailed documents, this booklet offers a strong case for suspension. 
Sri Lanka’s engagement in crimes against humanity, war crimes and genocide ts well 
documented and it is the responsibility of member states to hold Sri Lanka 
accountable. 


Sri Lanka continues to deny any wrongdoing, despite clear and mounting evidence 
from various sources. The government callously suppresses free speech as clearly 
demonstrated in the 6° Amendment in the Sri Lankan Constitution standing in 
violation of a core value of the Commonwealth. 


Recounting the long history of discrimination, persecution and the marginalization of 
Tamils from the political process, as acknowledged in the UN Expert Panel Report 
this booklet outlines the way in which very little has changed in the island of Sri 
Lanka. 


The consequences of hosting CHOGM in the island of Sri Lanka and appointing as its 
leader who is accused of war crimes, crimes against humanity and genocide as Chair 
of the Commonwealth Ministerial Action Group are innumerable and will devastate 
not only the Tamil People, but also the international community as a whole. The 
attention afforded to Sri Lanka as host of CHOGM has only bolstered its ability to 
obscure the real issues, and in turn allowed the government to escape accountability 
and justice. 


Allowing Sri Lanka to chair CMAG, the body charged with investigating human 
rights, democracy, judicial or journalistic independence violations, ostensibly gives 
approval to the actions of the Sri Lankan government during and following the war. 
The booklet also envisages that the reprecautions of attending the conference will 
reverberate well beyond the Summit. This booklet also argues that the contradictions 
between the principles of CHOGM and allowing Sri Lanka to serve as host will create 
a lasting divide between civil society and governments in member states. 


This booklet calls for member states of the Commonwealth to take an impassioned 
and principled stand against the blatant disregard for democracy, freedom, peace, the 
rule of law and equal opportunity. Thoughtful consideration of the credible evidence 
produced by NGOs against Sri Lanka is imperative before making a decision to attend 
CHOGM 2013. 


INTRODUCTION 


The decision to host the 23"! Commonwealth Heads of Government Meeting (2013) in 
the island of Sri Lanka has caused much consternation in the international community 
due to concerns about Sri Lanka’s suitability as a venue for such a prestigious event. 
Sri Lanka has in recent years been regularly in the news for the massive human rights 
violations committed by state sponsored institutions, primarily the State’s security 
forces. The ethnic conflict in Sri Lanka, the genocidal war by the State against the 
Tamils and its bloody end, and the State’s continued persecution of Tamils and 
democracy activists all serve to prove that Sri Lanka is hardly a democracy abiding by 
the Rule of Law. And yet, the Commonwealth Secretariat continues to ignore urgent 
requests for a change of venue and foolhardily proceeds with its promotion of Sri 
Lanka as a peaceful State. In such a context this booklet examines the decision to hold 
CHOGM 2013 in Sri Lanka in light of the Commonwealth’s core principles, its past 
precedents and Sri Lanka’s human rights record, and considers the impact that such an 
event taking place in Sri Lanka would have on member states of the Commonwealth. 


THE COMMONWEALTH HEADS OF GOVERNMENT 
MEETING 


CHOGM 


The Commonwealth Heads of Government Meeting 
(CHOGM) is held every two years for the leaders of the 54 Commonwealth Member 
States to meet and discuss issues that commonly concern them and to decide 
collectively on new policies and initiatives. CHOGM 2013 is to be held in Sri Lanka 
in mid-November, the first time in 24 years that an Asian venue has been chosen. 
Commonwealth leaders have been meeting regularly since 1949, but the idea of 
having a Commonwealth Heads of Government Meeting was first adopted in 
Singapore in 1971. CHOGM is jointly organized by the Commonwealth Secretariat 
and the host State. The decision of the Commonwealth Secretariat to engage pro- 
actively this round with the Sri Lankan government, ignoring reports of human rights 
violations and the degradation of the rule of law, has been the brunt of criticism in 
recent months. This was especially brought to light when Senator Hugh Segal, 
Canada’s Envoy to the Commonwealth publicly stated that the Commonwealth 
Secretariat was acting as a ‘shill’ for the Sri Lankan government. 


CORE VALUES OF THE COMMONWEALTH 


Even though the Commonwealth has an uncodified Constitution, it maintains some 
core values which it considers sacred. This is especially relevant considering the very 
diverse nature of the membership of the association which includes very wealthy to 
extremely poor countries as well as people from all faiths and ethnicities. The 
association’s members are united through their values of democracy, freedom, peace, 
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the rule of law and equal opportunity. These values are relevant in the context that 
most countries of the Commonwealth had fought against colonialism and imperialism 
during British rule. These values were agreed upon at two CHOGMs, in Singapore in 
1971 and in Harare in 1991. 


rY . aay ; ‘ x = 
e & . 


The Commonwealth Ministerial Action Group (CMAG) was established in 1995 to 
oversee and protect these core values. The CMAG comprised of a group of nine 
foreign ministers who would assess the nature of any infringement of the values and 
would recommend measures or actions to be taken collectively by member countries. 
This includes recommendations to suspend or expel a country from the 
Commonwealth. 


In 2007, the Committee on Commonwealth membership was established and it was 
responsible for oversight of the States meeting the criteria for membership. Following 
that in March this year (2013) the Commonwealth Charter was promulgated declaring 
the Commonwealth principles. The Commonwealth also engages in discreet 
diplomacy which it terms ‘good offices’ work through special representatives who 
engage with concerned States in a spirit of dialogue to build and consolidate 
democratic structures. It is this “good offices’ argument that we see being used by the 
Commonwealth Secretariat to deflect criticisms about the choice of Sri Lanka as 
CHOGM host. We argue on the other hand that Sri Lanka’s actions have proved to be 
in violation of all previous Commonwealth Declarations as well as_ the 
Commonwealth Charter of this year. It is indeed a tragedy that a Country in violation 
of the spirit of the Commonwealth is allowed to host the Heads of Government 
Meeting. 


THE SELECTION OF SRI LANKA AS THE VENUE OF CHOGM 
2013 


The last CHOGM was held in Perth, Australia in 2011 under the theme ‘Building 
National Resilience, Building Global Resilience’. It had earlier been agreed by 
Commonwealth leaders at the 2009 CHOGM held in Trinidad and Tobago that Sri 
Lanka would host CHOGM 2013 and the leaders’ retreat alongside the Meeting. The 
decision was reconfirmed at CHOGM 2011 in Australia. This Meeting 1s the first time 
in 40 years that the Queen in her capacity as Head of the Commonwealth will not be 
attending and is instead sending Prince Charles, the Prince of Wales on her behalf. 


THE IMPORTANCE OF CHOGM 2013 


CHOGM 2013 is important because leaders of all Commonwealth states are expected 
to attend the Meeting. This provides much wanted publicity to the Sri Lankan 
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Government, which takes full advantage of all public relations opportunities to 
obscure the real issues. It is important that the Commonwealth leaders do not allow 
such an opportunity to Sri Lanka’s Government. A full consideration of Sri Lanka’s 
track record from a Rule of Law and Human Rights perspective would show why the 
decision to host CHOGM 2013 in Sri Lanka is very unwise. 


SRI LANKA IN THE NEWS — FOR ALL THE WRONG REASONS 


Sri Lanka - ever since the most violent phase of the war came to an end in May 2009 
— has managed to remain in the news due to reports emerging in the aftermath of the 
war about the conduct of the State forces during the war and the human rights 
violations being committed ever since. 





These human rights violations are very 
well documented both ES sources within the country as well as by INGOs outside the 
country. The reports emerging from within the country criticizing the government’s 
violations of human rights and the rule of law post-armed conflict are indeed to be 
praised in the light of the vigorous suppression of dissent by the Government. 


It is in this light that we must consider the developments since the 2011 decision to go 
ahead with Sri Lanka as the venue for CHOGM 2013. In April 2011, the Panel of 
Experts appointed by UN Secretary General Ban Ki-moon to examine the conduct of 
the last phase of the war observed inter alia that: 





‘The Government — systematically _ shelled 
hospitals on the frontlines. All hospitals in the Vanni were hit by mortars and 
artillery; some of them were hit repeatedly, despite the fact that their locations 
were well-known to the Government. The Government also systematically 
deprived people in the conflict zone of humanitarian aid, in the form of food 
and medical supplies, particularly surgical supplies, adding to their suffering. 
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To this end, it purposefully underestimated the number of civilians who 
remained in the conflict zone. Tens of thousands lost their lives from January 
to May 2009, many of whom died anonymously in the carnage of the final few 
days. 


a? 





The Panel of Experts also found that there 
were credible allcaatene of 40,000 civilians having been killed during the final phase 
of the war. The Panel of Experts Report further mentioned the non-existence of a 
political environment within Sri Lanka that would allow for justice to be ensured. 


In November last year (2012), the United Nations produced an internal report which 
subsequently became public assessing the behavior of the UN during the last phase of 
the war. The report, popularly known as the Charles Petrie Report, noted that the UN 
had failed in Sri Lanka and that: 


“The Special Adviser on the Prevention of Genocide, who also has an 
international Human Rights and humanitarian law mandate, raised 
concern with the Government and the Secretary-General over the 
situation but favoured quiet diplomacy and told the Government he 
would “not speak out.” When his office later tried to issue a public 
statement this was not supported by UNHQ” 








“Tt is nevertheless clear 
that there can be no lasting peace and stability without dealing with 
the most serious past violations and without a political response to the 
aspirations of Sri Lanka’s communities. The UN cannot fulfill its post- 
conflict and development responsibilities in Sri Lanka without 
addressing these fundamental concerns; and the UN should continue 
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to support implementation of the recommendations of the Panel of 
Experts on Accountability.” 


The Report also stated that there was credible evidence that at least 70,000 civilians 
had died during the last phase of the war. The Report made mention about Sri Lanka’s 
own Commission to look into the war and reconciliation process which was called the 
Lessons Learnt and Reconciliation Commission. 


sea o 





Bie wa “The LLRC was fundamentally 
constrained by a mandate that did not focus on actual accountability and by 
the lack of an enabling environment for judicial follow up.” 


According to the Catholic Bishop of Mannar, the Rt. Rev. Dr. Rayappu Joseph in his 
submission to the Lesson Learnt and Reconciliation Commission [LLRC] 146,679 
people are yet unaccounted for after the final stage of the war. The British Foreign and 
Commonwealth Office on Human Rights and Democracy said in a report in May 2012 
that there are 90,000 Tamil war widows living in the North and East. 


There is no belief at all that the current Sri Lankan government will ever take steps to 
ensure accountability and justice for the events of 2008-09. Prof. Steven Ratner, a 
member of the Panel of Experts appointed by the UN Secretary General observed in an 
article he wrote for the ‘American Journal of International Law’ that: 





“Nearly four years after the war, the Sri Lankan accountability process has finally 
been set in motion, but in a sense it has barely begun. The majority within the 
Human Rights Council that the United States cobbled together for the March 2012 
resolution may dissipate over time. In the end, states may emphasize other 
important aspects of national reconciliation within Sri Lanka and may no longer 
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push the question of accountability. It may well be that a full and fair examination 
by the Sri Lankan government of the state’s own conduct and that of its adversary 
will need to await electoral developments some years down the road.” 
[Accountability And The Sri Lankan Civil War By Steven R. Ratner- The American 
Journal of International Law. Vol. 106.778] The UK’s Channel 4 produced three 
documentaries, ‘Sri Lanka’s Killing Fields’, ‘War Crimes Unpunished’, ‘No Fire 
Zone’ on the final days of the war providing video evidence of the armed forces 
engaging in acts feet Ol, crimes 





against humanity, war crimes and genocide. These documentaries have been widely 
publicized around the world and have received awards for proving evidence of what 
was called a ‘war without witness’. 


In March 2012 and in March 2013 US sponsored Resolutions were passed in the 
Human Rights Council which required that Sri Lanka put in process a plan to address 
the issues raised in the LLRC Report. The 2013 Resolution also requested that the 
State allow UN High Commissioner for Human Rights Navi Pillay to visit Sri Lanka. 
She visited Sri Lanka for a week in late August 2013. She visited the North and the 
East as well and in her interim report observed that Sri Lanka was descending into an 
authoritarian state. 





*Ganeshan Nimalaruban’s case is a stark 
reminder of the situation of the rule of law Sri Lanka today. Nimalaruban was a 
prisoner under the State’s Prevention of Terrorism Act (PTA) on allegations that he 
was a member of the LTTE. He was attacked and killed in August 2012 while in 
police custody in the Vavuniya prison with the justification that he had engaged in a 
protest against the prison guards. In October 2013, the Sri Lankan Supreme Court 
hearing the fundamental rights application filed by Nimalaruban’s parents on his 
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death dismissed the petition with the reasoning that Nimalaruban was a terrorist (even 
though this had not been proved in court and he was only detained on suspicion). The 
reasoning that because of Nimalaruban being a Tamil who was in custody it must be 
presumed that he was a terrorist is very disturbing and created much controversy. The 
fact that the Chief Justice himself stated that he had personal knowledge about the fact 
and therefore dismissed the case shows that the Supreme Court is little different from 
a ‘Kangaroo Court’ where decisions are made on personal knowledge and not on what 
the law lays down. 


The U.S. Department of State in 2012 published a detailed report on all the human 
rights violations committed by the government of Sri Lanka after the war ended. 
Among these we find violations of Article 9 of the Harare Declaration in many areas 





_. a) eee as well as violations of various 
articles of the Commonwealth Charter. The first section of the report details 
"Arbitrary or Unlawful Deprivation of Life" which includes allegations of extra- 
judicial killings of children. While this is separate from the report, the most recent 
murder of a child that has come to light has been that of son of LTTE Chief V. 
Prabharakan by the military, simply for being the son of the leader of the Tamil 
Tigers. The second part of the report, details "Disappearances," which includes the 
case of Prageeth Ekneligoda, a journalist and cartoonist for Lanka-e-news, who 
disappeared in January 2010, just before the presidential election and how UNICEF's 
Family Tracing Unit has recorded 2,431 tracing requests since its establishment in 
2009. 


The TGTE booklet "We Accuse, War Crimes and Genocide" notes, 


According to the records of the Sri Lankan Government Agent offices of 
Mullaitivu and Killinochchi districts, the population of Vanni was 429,059 in 
October 2008. The total number of people who were put under Sri Lankan 
government control after the war was 282,380, according to the UN update 
(10 July 2009). 


There is mention of "Arbitrary Interference with Privacy, Family, Home, or 
Correspondence" in Section F of the U.S. Department of State report which states: 


the government infringed on these rights, particularly when conducting 
cordon and search operations in Tamil neighborhoods. Security forces 
conducted searches of property and engaged in wiretapping and surveillance 
of private citizens with little judicial oversight. Seizure of private lands by 
various actors remained a problem across the country. There were reports of 
government-aided resettlement of Sinhala families from the south into 
traditionally Tamil areas." Not only is this a violation of Article 12 of the 
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UDHR but goes back to the prohibition of colonization based on racial 
discrimination in Article 8 of the Singapore Declaration. 


In the next sections of the U.S. Department of State report detailing "Torture and 
other Cruel, Inhuman, or Degrading Treatment or Punishment" and "Arbitrary Arrest 
or Detention", and "Denial of Fair Public Trial, we find that the Prevention of 
Terrorism Act (PTA) permits the confessions of suspects under torture to be allowed 
in court (contrary to western legal standards) and does not clearly state what is 
constituted to be "arbitrary arrest" according to the report, which is a clear violation of 
Articles 9 and 10 of the UDHR. In addition, the passage of the 18th Amendment of 
the Constitution of Sri Lanka established the Parliamentary Council in 2010, greatly 
increasing executive power over the judiciary. The report also states: 


On November 13, Gabriela Knaul, the UN Special Rapporteur on the 
Independence of Judges and Lawyers, expressed serious concerns about 
reported intimidation and attacks against judges and judicial officers in the 
country, and she warned that they might form part of a pattern of attacks, 
threats reprisals, and interference in the independence of the justice system. 
Knaul reiterated her concerns in a December 31 press release." These can be 
seen as violations of the rule of law and a threat to the independence of the 
Judiciary, also embodied in Article 9 of the Harare Declaration and Articles 6 
and 7 of the Commonwealth Declaration. 


The government has lost respect for the UN, as can be seen in recent press releases 
criticizing the visit to Sri Lanka of UN Human Rights Commissioner Ms. Navi Pillay 
in August 2013 and also from the U.S. Department of State report from 2012. The 
report states in Section 5 that 


There were eight outstanding requests from Special Procedures Mandate Holders 
to the government, including. the special rapporteur on independence of judges 
and lawyers; the independent expert on minority issues; the working group on 
enforced or involuntary disappearances; the special rapporteur on human rights 
defenders; the special rapporteur on freedom of expression; the special 
rapporteur on enforced, summary, or arbitrary executions, the special rapporteur 
on freedom of association and assembly, and the working group on discrimination 
against women in law and practice. During the year the government did not 
facilitate any visits by special procedures mandate holders to Sri Lanka." Article 
9 of the Harare Declaration requires support of "the United Nations and other 
international institutions in the world's search for peace, disarmament and 
effective arms control; and in the promotion of international consensus on major 
global political, economic and social issues" and Article 3 requires "co-operation 
to all in the spirit of the Charter of the United Nations. 
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COMMONWEALTH SECRETARIAT — MUCH TO BLAME 


The Secretary General of the Commonwealth Secretariat Mr. Kamalesh Sharma has 
seemingly sought to protect the Sri Lankan Government from the continuous criticism 
it faces. Recent news reports state that he was involved in the suppression of 
Commonwealth reports pertaining to the dismissal of the Sri Lankan Chief Justice in 
early January this year. 


Canada’s Special Envoy to the Commonwealth Hugh Segal called the Secretary 
General’s decision not to disclose the findings of the two reports in his possession a 
“scandal”. He said that “[A]ny Secretary General who denies member states critical 
information on vital issues is “unduly disrespectful of the need for full transparency in 
Commonwealth deliberations.” Both reports have since then been leaked to the media 
and have proved critical of the Sri Lankan Government. 


Recently, the Commonwealth Secretariat praised the handling of the elections in Sri 
Lanka’s Northern Province in September while news reports on the ground reported 
that there was much voter intimidation and one of the candidates of the TNA and her 
supporters were attacked in her house just 2 days before the election. 


In the UK, Whitehall has in its engagement with the Commonwealth imposed cuts of 
three million pounds over two years from its grant to the Commonwealth. In Canada, 
Prime Minister Stephen Harper announced that Ottawa was looking at the scale of its 
own financing (of 12 million pounds a year) in the light of Sri Lanka -- a big violator 
of human rights -- being allowed to host and then Chair the Commonwealth for the 
next two years. Canada is the Commonwealth’s second biggest fund provider after 
Britain and its concerns should surely be taken into consideration. The fact that 
Canada’s envoy to the Commonwealth has publicly accused the Commonwealth 
Secretary General of being a stooge to the Sri Lankan Government raises concerns of 
the handling of Commonwealth affairs at the Secretariat. 


THE CALL TO BOYCOTT CHOGM 2013 





LEAD THE 


COMMONWEALTH 


Commonwealth Member States to boycott CHOGM 2013 and/or to prevent the Sri 
Lankan President from taking over the Chair of the Commonwealth for the next two 
years has been made for some time now. This call has been made by INGOs, Diaspora 
activists and local political parties in Sri Lanka. 





call to the 
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The recent decision by Stephen Harper, the Canadian Prime Minister to boycott the 
event is an example of how a Commonwealth Member State should behave towards a 
country that is accused of massive human rights violation and genocide. Canada will 
instead be sending a low level team to take part in the various meetings to be held 
regarding Commonwealth affairs. In his statement announcing his decision to not 
attend CHOGM 2013, the Canadian Prime Minister said: 


“Canada takes its membership in the Commonwealth very seriously. It is for 
this simple reason that we believe in upholding the basic principles it stands 
for: freedom, democracy, human rights and the rule of law. Without them, what 
does the Commonwealth stand for? Despite Canada’s efforts, the 
Commonwealth, and the Commonwealth Ministerial Action Group (CMAG), 
failed to utilize this summit as an opportunity to address long-concerns and to 
catalyze meaningful change for the people of Sri Lanka. The Commonwealth 
failed to put any pressure on a regime that has so blatantly ignored 
international calls for change. Despite CMAG’s enhanced mandate, which was 
based on the recommendation of the Commonwealth Eminent Persons Group 
and approval by heads of government, it refused to put Sri Lanka on the agenda 
to allow members an opportunity to discuss these shortcomings. We failed to 
use this when it mattered most. As a consequence, we gave this regime a free 








NO PROBLEM. 
EVERYTHIN G 
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ee a pass to continue down this path.” 


Prime Minister Harper further states “in the past two years, we have not only seen no 
improvement in these areas in almost all of these areas, we have seen a considerable 
rolling back, considerable worsening of the situation.” While we welcome this 
decision by the Canadian Government and the message that it sends to Sri Lanka and 
the Commonwealth and the hope that it sends to the Tamil people that Canada is not 
oblivious to their suffering, we also believe that sending a low level team instead of 
the Prime Minister weakens the message because the Sri Lankan government will 
claim that it is not a full boycott. 


Human Rights Watch in its statement on CHOGM 2013 stated that, 


“The Sri Lankan government should be shunned — not rewarded — for failing to 
hold anyone accountable for war crimes during the country’s recent conflict. 
Attending a summit in Sri Lanka so soon after the UN rights chief decried a 
worsening situation sends the wrong message to the government and to victims 
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seeking justice.” 
Similarly, the Nobel Peace Prize winning Amnesty International in its statement said, 


“Commonwealth countries must agree new measures to address the continuing 
human rights crisis in Sri Lanka and especially to monitor and condemn any 
civil society repression around CHOG ... Sri Lana has a disturbing record of 
repressing civil society activism. Its officials have intimidated, threatened and 
even attacked human rights defenders around previous international events. We 
are extremely worried about the safety of such activities around the summit in 
Colombo in November.” 


Similar statements, addressing the erosion of rule of law in the country have been 
made by the Committee to Protect Journalists, the Commonwealth Judges and the 
Magistrates Association, the Bar Associations of Canada, Australia, England, Wales, 
Sri Lanka, and South Africa especially in the light of intimidations against Journalists 
and the illegal impeachment of Chief Justice Shirani Bandaranayake. 


Michael Ellmanfidh, an Officer for the Commonwealth International Federation for 
Human Rights, states that the Commonwealth is making a major mistake in holding 
CHOGM in Sri Lanka when that country is in serious breach of the values set out in 
the Commonwealth charter. 


Even more recently, Margaret Owen, Director of the Widows for Peace through 
Democracy stated: 


“Across the world women's organisations are appalled at the systematic 
sexual torture, rape, and trafficking for sex slavery of Tamil women and girls 
living in the north-east of Sri Lanka, both during the conflict, and continuing 
after its brutal end in 2009. And at the inability of the international community 
to prevent it, and bring the perpetrators to account. While we have all warmly 
applauded the Hague initiative to prevent sexual violence in conflict and post- 
conflict environments, and the support of his declaration by 122 UN member 
states, we are deeply shocked that David Cameron has refused to boycott the 
forthcoming CHOGG when it is clear that the government of Sri Lanka is 
guilty of gross human rights violations. 


Tamil women are victims of rape, rape in detention, and sexual as well as 
economic exploitation (for example, in the garment factories and army 
brothels) on a massive scale, but we now have evidence of forced sterilisation 
of Tamil women in a city in the north-east. Any measure intended to prevent 
births within in a particular group is defined as an act of genocide under 
article II of the genocide convention. Moreover, Sri Lanka has the highest 
number of "forcibly disappeared" people anywhere in the world. And of extra- 
judicial killings”. 
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— eae oe In late October 2013, the 
Indian State en of Teal Nadu passed a unanimous resolution requesting the 
Indian Prime Minister to boycott CHOGM 2013 on accounts of the violence and 
repression being perpetrated against the Tamils in Sri Lanka. This resolution asked 
that India seek the temporary suspension of Sri Lanka from the Commonwealth till it 
takes steps to grant Tamils equal rights with the Sinhalese. This was the third such 
resolution passed by the Tamil Nadu Government. Thozhar Thyagu, a veteran Tamil 
activist in India underwent a fast unto death in September-October 2013 which he 
only relinquished after the Indian Prime Minister wrote to the leader of the DMK in 
Tamil Nadu, Mr. M.K. Karunanidhi promising that he would take the concerns of the 
Tamils into mind when making a decision on whether to attend. India is yet to make 
public its decision on whether to attend CHOGM 2013 or not. 


In Malaysia, Lim Guan Eng Chief Minister of the state of Penang, and the Secretary 
General of the Democratic Action Party called on the Malaysian government to 





boycott the meet in order to protest the human violations committed by Sri Lanka 
against ethnic Tamils there. He noted that beyond just the killings, thousands of 
Tamils who disappeared during the civil war had not been accounted for by the 
government, while those responsible for the rapes against Tamil women and girls had 
not been brought to justice. 





L KR "The New Zealand Greens Party also placed 
similar calls ay a Moan and for another to replace Sri Lankan President Mahinda 
Rajapakse as the Commonwealth Chairperson-in-office for the next two years. 


The TGTE petitioned the UK Foreign Affairs Select Committee requesting that the 
UK desist from attending CHOGM 2013. In mid October the UK Foreign Affairs 
Committee of the House of Commons criticized the British Foreign Committee Office 
(FCO) for its ‘timid and inconsistent’ position regarding holding the CHOGM in Sri 
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Lanka since there has been scant evidence of progress in political and human rights in 
Sri Lanka. It criticized the FCO stating, 


“What concerns us now is how the Government has come to find itself in this 
position, and whether the FCO played its hand poorly, both in the discussions 
which led to the decision that Sri Lanka would be the hosts in 2013.” 


Demonstrations continue to be held by Tamil Diaspora organizations and individuals 
around the world urging their governments to boycott the event and Sri Lanka. 


IS THERE ANY GOOD REASON TO ATTEND CHOGM 2013? 


Commonwealth leaders and other writers have expressed a number of reasons which 
they believe make attendance at CHOGM 2013 necessary. These include the one often 
noted by the British Prime Minister -- that of delivering a ‘tough message’ in person 
to the Sri Lankan President. But the problem with that as stated by Sri Lankan Activist 
Pakiasothy Saravanamuthu, the Director of the Center for Policy Alternatives, a Sri 
Lanka based NGO is: 


“Cameron is saying he will come and tell it like it is, but when and where...even 
if he does, none of it will ever be made public. The current government is 
willing to do “whatever necessary to hold the support of the Sinhala Buddhist 
Constituency” 


In the era of public diplomacy through statements and resolution, there is no merit in 
taking the problem directly to the Sri Lankan President as it will have little impact. 
We must consider that the crisis in Sri Lanka is not one that just concerns the 
President but is instead a structural/political problem. The militarization and 
colonization of Tamil areas, the disappearances engineered by the Security forces, the 
intimidation of journalists are better addressed when Sri Lanka is shamed as a country 
than by privately pointing problems out to the President. 


CE FOR TAMIL Geno DE IN Sri Lanka! 


INTERNATIONAL INVESTIGATION Now! 





The same argument of “constructive 
engagement” was used in the South African context and proved to be a failure. It was 
only after more direct measures and sanctions were imposed on Apartheid South 
Africa that South Africa was forced to mend its ways. 


As Former UN Secretary General Kofi Annan stated in August 2010, 


is 


“There has been a deafening global silence in response to Sri Lanka’s actions, 
especially from its most influential friends. The international community cannot 
be selective in its approach to upholding the rule of law and respect for human 
rights. Impunity anywhere is a threat to international peace and security 
everywhere. ”’ 


THE TAMIL VOICE 


Almost 40 years ago in 1974 the leader of the Tamil United Front (as it was at that 
time), SJV Chelvanayakam (popularly referred to as Thanthai Chelva) submitted a 
Memorandum on behalf of the Tamils to the Delegates attending the 20 
Commonwealth Conference being held in Sri Lanka that year. In that epic 
Memorandum he referred to how the Sinhalese government was engaged in a 
genocidal process of diluting the identity of the Tamils through a process of 
assimilation. He states, 


“The Sinhalese leaders have one objective of converting the bi-national, bi- 
lingual, multi religious state of Ceylon into a uni-national state with one 
Nation —the Sinhalese, a uni-lingual state with Sinhala only and with one 
religion Buddhism — involving genocide against the Tamils. This is 
substantiated by the following statement to the Press by a Cabinet Minister of 
the present Government and reported in the Ceylon Daily News of 27th 
August 1974- “In fact one of the things happening now is that many Indian 
Tamils who were earlier isolated are now learning Sinhala and even adopting 
our names and religion. This is part of the social assimilation. ” 


Many of the points in his list of hardships that the Tamils face in 1974 still exist. 
A heseare: 


e Denial of equal opportunities of employment to Tamils in government Service and 
Government controlled corporations. 

e Sustained propaganda against Tamils through government approved school text- 
books. 

e Continued Police and Army action in Tamil areas. 

e Denial of the right of peaceful assembly. 

e Denial to many Tamils and Tamil leaders the right to leave the country. 

e Absence of effective provisions in the Constitution protecting the fundamental 
Rights of minorities. 

e Arbitrary arrests and detention (at the moment there are 42 Tamils under such 
detention -1974) and 

e Cruel and inhuman treatment at the time of arrest and during detention. 

e The grant of the foremost place to Buddhism and imposing on the State a 
constitutional duty to protect and foster religion. 
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The 
effort to marginalize of the Tamil community by the Sinhalese Government has 
unfortunately remained unchanged even today following the genocidal war and its 
aftermath. This plea by the veteran Father of Tamil Politics serves as a stark reminder 
that nothing has changed in Sri Lanka almost 40 years on. It is disappointing that his 
plea in 1974 went unanswered. The memorandum was not tabled in the Conference 
despite his open request that it be considered citing former similar consideration of 
Apartheid in South Africa. This lack of appreciation of the harm caused to Tamils 
under continuous Sinhalese governments is a tendency that the Commonwealth seems 
to follow to date. Today the Tamil National Alliance, the most popular Tamil political 
party in Sri Lanka has also stated its intention to boycott the CHOGM being held in 
Sri Lanka. This is a message that the Tamils have given throughout the last four 
decades -- that Sri Lanka first put its house in order before playing host to a major 
political conference. 


FREE SPEECH AND SRI LANKA’S 674! AMENDMENT 


In Sri Lanka the 6th Amendment to the 2nd Republican Constitution of 1978 is itself 
a violation of the right to freedom of speech and expression because it prohibits the 
espousing of anything that is harmful to the sovereignty and territorial integrity of the 
State. In reality the definition of what pertains as harmful of the sovereignty and 
territorial integrity is given a wide definition which seems to include support for 
greater devolution of powers and for federalism. The danger that the 6th Amendment 
and its corollary the PTA would be used is enough to make most media outlets engage 
in self-censorship and leaves no room for alternate views in the mainstream media. 
Paul Sieghart of the International Commission of Jurists stated in 1984 that the 6th 
Amendment was “a clear violation by Sri Lanka of its obligation in international law 
under the Covenants”. 
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Commonwealth Secretariat Secretary General Kamalesh Sharma opined that 
“Commonwealth is active in promoting commonwealth values in Sri Lanka such as 
respect for human rights and free speech”. But this is questionable considering the 
number of repressions against journalists and the free media which has resulted in 
self-censorship by a majority of the media outlets. On the 28th of October, just weeks 
before CHOGM 2013 is to begin, journalists who went to cover the unlawful 
demolition of houses within the High Security Zones (HSZ) by the Sri Lankan 
military were stopped and threatened. Their cameras were confiscated and they were 
issued death threats. The same attitude was used by the military in threatening the 
Tamil politicians who accompanied them. This included a Tamil Member of 
Parliament who was also the owner of a media outlet. Further on the 30th of October, 
representatives of the International Federation of Journalists who had attended a 
workshop hosted by the Free Media Movement in Colombo were detained and 
questioned for many hours by the Criminal Investigation Department (CID) and told 
to leave the country the very next day. These incidents illustrate that free speech and 
expression is not really true and therefore what the Commonwealth Secretary General 
sees as free expression is in fact a very limited and stifled mode of expression. 


COMMONWEALTH PRECEDENTS ON HUMAN RIGHTS 


The CMAG has acted to uphold the principles of the Commonwealth on the occasion 
of military coups and in cases of human rights violations, not based on the 
authoritative rule itself. These cases include Nigeria and Zimbabwe. Examining the 
first case of Nigeria in 1995, CMAG took immediate action after the military 
government executed key human rights leaders, in violation of Article 9 of the Harare 
Declaration requiring upholding human rights. While the newly adopted 2013 
Commonwealth Charter has not been cited in CMAG action as of yet, Sri Lanka could 
most certainly qualify to be the first as it has executed many key community leaders, 
civilians, and remains the country with the highest number of disappearances in the 
world other then Iraq. 


The case of Zimbabwe ts very similar to that of Sri Lanka in regards to the history and 
the action taken by the Commonwealth. In the early 1960’s-70’s, liberation groups 
fought the majority white rule together but then had internal conflicts among 
themselves leading to separation. Fast-forwarding to 1991 where the Harare 
Declaration was adopted, the state limited freedoms as it controlled more of the media 
and political powers were centralized to the President who had already been under 
scrutiny for various reasons. When elections were held in 2000, the Commonwealth- 
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Secretary visited Zimbabwe to express support for a fair environment for elections 
much to the protest of the government. The Commonwealth found that there were 
“impediments placed in the way of enabling the electorate to freely choose their 
representatives” and government sponsored intimidation similar to those reported in 
Sri Lanka recently by international electoral observers. Based on this, CMAG took 
action although President Mugabe argued that there was no mandate for them to do so 
as there had not been a military coup. However, CMAG found that the electoral and 
land reform policies of the government were enough to suspend Zimbabwe from the 
Commonwealth in 2002. Continuous pressure on President Mugabe resulted in the 
Global Political Agreement with Prime Minister Tsvangirai and the MDC-T and the 
holding of ‘peaceful’ elections in 2013. 


With an electoral environment very similar to that of Zimbabwe reported by the 
international electoral observers in September and the continued institutional land 
laws of the government, the precedent of Zimbabwe can be cited for swift action in 
Sri Lanka. More so, there have been calls to reform CMAG so it may perform its 
duties more quickly to act on violations of Commonwealth principles than in the past. 
In this regard, it is important to note the recommendations made by Chief Emeka 
Anyaoku from 1999-2000. Although they were rejected by the Commonwealth, 
perhaps it is time to revisit these recommendations which criticize the Commonwealth 
for not taking action in reports of government abuse. The Chief offered the suggestion 
of a immediate referral to CMAG based on “triggers” such as compromising the 
independence of the judiciary and adverse reports by the Commonwealth Observer 
Group regarding a country’s elections, both which have happened in Sri Lanka 
according to official reports. In addition, with the introduction of the 2013 
Commonwealth Charter, new principles are added which must Commonwealth 
countries adhere to, which may justify an expedited process considering the political 
situation and reputation of the Commonwealth of having a genocidal state hosting the 
CHOGM meeting. 
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A key addition was the requirement to follow the 
Universal Declaration of Human Rights (UDHR) in Article 2, while making specific 
regards to freedom of expression in Article 5, separation of powers in Article 6, rule 
of law in Article 7, good governance in Article 8, and specific regard to gender 
equality in Article 12. In this regard, CMAG action on Sri Lanka based on the 
Commonwealth Charter in addition to the Harare Declaration, would set a precedent 
for all violators of human rights and genocidal states in the future. 


Both Pakistan and Fiji have been suspended twice each by the Commonwealth. 
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Pakistan’s second suspension from the Commonwealth in 2007 as a result of failure to 
return to democracy had the effect of affecting the transition to democracy and the 
first successful democratic transition of power in 2013 after fresh elections (the 
suspension had been revoked in 2008). Furthermore, Fiji was suspended in 2009 
(ongoing) after the country refused a request to hold elections in 2010. This shows 
that there are clear precedents as to suspension of a country from the Commonwealth 
when democracy and the rule of law are eroded and we believe Sri Lanka meets that 
test. 


WHY SHOULD SRI LANKA BE SHUNNED? 


The Singapore Declaration of the Commonwealth in 1971 enunciated fourteen key 
points related to international peace, rejecting racial prejudice, promotion of equal 
rights, and detailing the relationship of fellow Commonwealth nations. This 
declaration came into effect 10 years after South Africa’s voluntary suspension from 
the Commonwealth due to apartheid. At first look, it is clear to see how South Africa 
failed to uphold this declaration. It is also clear how Sri Lanka has failed to uphold 
this declaration which is a requirement for membership in the Commonwealth. Article 
6 of the Singapore Declaration requires members to implement equal rights and a 
democratic political process. Sri Lanka failed to hold a free political process in the 
northern and eastern areas for nearly 30 years and the Sept. 2013 elections that were 
held were under intimidation and violence according to the international electoral 
observers which were on the island at the time. 


Article 7 of the Singapore Declaration requires member states ban _ racial 
discrimination and Article 8 goes a step further to oppose colonial domination and 
racial oppression. There is no denying that Sinhalese colonialism has dominated Sri 
Lankan politics for quite some time as the government has not only instituted the 
discriminatory laws mentioned but has participated in racial progroms against Tamils. 
Examining census reports from the government released in 2012, we can see a drastic 
rise in Sinhalese population from 61,996 in 1963 when the district was formed to 
229,000 by 2007. The forcible stealing of civilian land by the Sri Lankan military by 
means of intimidation, and mob riots against Tamils linked to government forces are 
clear violations of the Singapore Declaration. 





In the Federal Court of Appeal (Australia) case of SZ/TR v. Minister of Immigration 
and Multicultural Affairs, {2006] FCA 1759 the Court said that the Tribunal had 
found that 


the Sri Lankan security forces, including the army, during the relevant period 
committed acts of torture against Tamil civilians of such number and routine 
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frequency as to constitute widespread or systematic attack against the Tamil 
population even if there was no formally stated army or defense ministry 
policy promulgated in this connection.” It further noted that the Applicant in 
that case had “seen many dead bodies of civilians and had seen soldiers shoot 
innocent civilians, which was to ‘create fear and terror in the Tamil race’. 


The practice of institutional racism in legislature which can be traced back to the 
1950's in comparison with South Africa brings into question why pressure has not 
been put on Sri Lanka to be removed from the Commonwealth earlier. 


The UN Human Rights High Commissioner Ms. Navi Pillay has demanded that Sri 
Lanka show accountability for the countless allegations made by March 2014 or face 
an international investigation and has also noted the country’s drift towards 
"authoritarian rule" with special regards to the erosion of the rule of law. There is no 
need to mention that authoritarian rule is what justified the majority of suspensions 
CMAG has taken action on excluding Zimbabwe. In light of the calls for reforms, 
history of racial discrimination, the documented genocide committed by the 
government, and current situation human rights abuses of Sri Lanka, there is 
absolutely no justification under the criteria for membership of the Commonwealth 
why Sri Lanka is allowed to remain a member and more so, is hosting the CHOGM 
under the relevant statutes of membership criteria the Commonwealth. 


THE EFFECTS OF CHOGM 2013 


The effects of holding CHOGM 2013 in Sri Lanka are manifold. We believe that it 
sends out a wrong message to the International Community that the Sri Lankan way of 
solving national/ethnic conflicts is absolutely fine. If other countries decide to 
emulate Sri Lanka’s path, it will result in a threat to the peace and security of the 
world. 


RZ 





urthermore, allowing the dictatorial Sri Lankan 
President to assume the authority of Chairperson for the next two years will have 
tragic consequences. Until 2015, Sri Lanka will chair the foreign ministers meetings 
and have a seat on the Commonwealth Ministerial Action Group, the body charged 
with investigating human rights, democracy, judicial or journalistic independence 
violations. 


“For the Commonwealth nations to bestow the honor on Sri Lanka of hosting 
CHOGM and presiding over an organization as its chair for two years 
legitimizes a multitude of sins and is the surest way to weaken the 
Commonwealth and bring its credibility to serious disrepute” (Global Mail, 
October 8 2013) 


The question arises as to whether a head of state and a person accused of genocide, 
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crimes against humanity, and war crimes should be allowed to lead a Summit that 
protects against these atrocities. It must be remembered that there was a lawsuit filed 
against President Rajapakse in New York, which was dismissed by the invocation of 
head of state immunity, and not due to a finding of ‘not guilty’. 


EFFECTS ON COMMONWEALTH COUNTRIES POST-CHOGM 
2013 


We believe that the repercussions of the Commonwealth leaders attending CHOGM 
2013 in Sri Lanka will continue beyond the Summit. Tamils in countries with sizable 
Tamil Diasporas will be disillusioned with political leaders attending CHOGM. 
Therefore, Tamils might force the Diaspora organisations to lead campaigns against 
the political parties and leaders who attend CHOGM in future elections. 


In countries with sizable Tamil populations like Tamil Nadu, the result could be a 
swing against the incumbent regime and a variety of other protests and demonstrations 
at local, state and national levels. In countries where there are no substantial, vote- 
turning Tamil populations — e.g. Malaysia, South Africa — there will be naming and 
shaming of the leaders who attended CHOGM. 


Other communities of immigrants in Commonwealth countries, whose leaders attend 
CHOGM, will see it as a lack of sympathy towards immigrants who are victims of 
human rights abuses in their home countries and immigrant populations in general. 


A country like Canada that is more aware of the repercussions of CHOGM 2013 could 
in the future use international forums to call to account Commonwealth leaders who 
attended CHOGM, thereby naming and shaming them. 


Tamil groups globally may launch campaigns — including by using the media — in 
Commonwealth countries of the leaders who attend the CHOGM in Colombo, to 
show their (Tamil groups’) displeasure. This will be done wherever possible with 
opposition parties of their respective countries. It may turn out that CHOGM 2013 in 
Colombo will not be the end of the campaign and Tamil groups will use whatever 
means possible to question the integrity of certain institutions / individuals within the 
Commonwealth — e.g. the Secretary General — and their role in pushing Sri Lanka to 
be the next head of the Commonwealth. 


This could lead to sections of the international community and other groups launching 
a strong attack against the incumbent Sri Lankan leadership’s human rights record, 
including that of war crimes and crimes against humanity, in forums such as the UN 
Human Rights Council in March 2014 and beyond. This will taint the Commonwealth 
because Sri Lanka will be the leader it has selected for itself. 


CONCLUSION 


This booklet has attempted to illustrate how and why the member states of the 
Commonwealth should proactively engage in the protection of human rights and the 
rule of law in Sri Lanka by boycotting CHOGM 2013 and calling for the suspension 
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of Sri Lanka from the Commonwealth. Sri Lanka has proved itself in violation of the 
core values that are cherished and held to heart by the Commonwealth. Past 
precedents show that such suspension is not new in relation to a State that is in 
continuous violation of human rights and the rule of law and makes a sham of 
democracy. Having as its Chair a person accused of horrendous crimes is not fitting 
for such an illustrious and historical association. It is hoped that the leaders of the 
Commonwealth reflect deeply on the allegations against Sri Lanka in making their 
decision to attend. 
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APPENDIX 


A Memorandum From The Tamils Of Ceylon To Delegates 
Attending The 20th Commonwealth Conference In Sri Lanka. 


A MEMORANDUM 
FROM THE TAMILS OF CEYLON 
TO DELEGATES ATTENDING 


THE 20th COMMONWEALTH CONFERENCE IN SRI LANKA. 
First September, 1974 


Greetings to all delegates in the name of the Tamils of Ceylon. We extend to you a 
very warm welcome. 


va 


This memorandum is presented to you in the hope that through you, world conscience 
will be awakened to the present plight of the Tamils in this country, who are being 
systematically subjected to a denial of human rights, various forms of racial 
discrimination and other practices which could lead to the genocide of the Tamils. 


The Tamils of Ceylon constitute a separate nation divided from the Sinhalese nation 
by territory, language, religion and culture. (See Appendix) At the beginning of 
European conquest, there were THREE SEPARATE KINGDOMS in Ceylon: A 
Tamil kingdom in the North and two Sinhalese kingdoms in the South. The Tamil 
kingdom fell to the Portuguese in 1619. The Dutch replaced the Portuguese in 1659, 
who in turn capitulated to the British in 1796. The British also took over the Kandyan 
Sinhalese kingdom in 1815, thus gaining mastery over the three kingdoms covering 
the entire island. These territories which were isolated from each other and 
administered as separate areas were brought together into one administrative unit by 
the British in 1833. This was done for reasons of administrative convenience without 
consent of the peoples of the island. In fact the Kandyan Sinhalese protested against 
this unification. 


The British thus imposed a common administrative system on the whole island with 
English as the Language of the government. In this way they brought together two 
peoples who had lived separately through the ages. When it became clear that the 
British were ready to share some of their authority with the local leaders, the conflict 
between the Tamils and the Sinhalese came to the surface. In 1945 when the time 
came for the transfer of power to the peoples of this country, the Board of ministers 
submitted their own proposals for a new constitution. The Tamils almost in one voice 
rejected their proposals in-as-much as they were calculated to place the minorities of 
Ceylon in a position of subordination to and dependence on the racial majority. 


A Royal Commission under the Chairmanship of Lord Soulbury was sent to Ceylon in 
order to examine and discuss any proposal for constitutional reform in the island. 
Recognizing the general state of apprehension and suspicion in the minds of minority 
communities when power was to be transferred from neutral British hands to the 
people of a country, the commission became alert to the need for minority safeguards. 


The Commissioners therefore accepted the assurance of the Board of Ministers in the 
belief that the latter were fully aware that the contentment of the minorities is 
essential, not only to their well-being but to the well being of the Island as a whole. 


Moreover the British Government issued a White Paper on the basis of the 
Commissions report and made it clear to the Board of Ministers of Ceylon, that any 
legislative action by the British would be conditional on the acceptance of their 
proposal by the minorities. This acceptance was secured by many promises and 
assurances by the Sinhalese leaders, the hollowness of which have been manifest by 
the actions of successive Governments. It is significant that Lord Soulbury himself 
was later disillusioned by the disregard of these assurances by the Sinhalese leaders. 
Lord Soulbury has in his forward to the book, Ceylon a Divided Nation by Professor 
B. H. Farmer said: 


"The Commission had of course a cursory knowledge of the age long antagonism 
between these two communities but might have been less hopeful of a solution had 
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Mr. Farmers book been available to underline the deplorable effect of centuries of 
troubled history upon the Ceylonese today... Needless to say the consequences have 
been a bitter disappointment to myself and my fellow Commissioners..." 


The Tamils however hoped that the administrative unity established by the British 
Government could be preserved and towards that end made three significant 
suggestions. 


(a) Balanced Representation: 

Our earliest request was for balanced representation in the legislature as advocated by 
the Duke of Devonshire, who was Secretary of State for Colonies. It was based on a 
balanced scheme of representation that would avoid the danger of concentration of 
power in one community but would ensure its equitable distribution among all 
communities and the people as a whole. But the Soulbury Commissioners did not 
grant this. 


(b) The demand for a Federal Constitution: 

Secondly, within a year of independence, when the position of the Tamils was fast 
deteriorating, the demand for a federal form of government was put forward. It was 
felt that this was the only way of keeping together two distinct nations in one state. It 
may be remembered here that Mr. S. W. R. D. Bandaranayake strongly advocated 
federalism as far back as May 1926 or even earlier, but would not concede when he 
came to power. The following excerpts are taken from his speech of his in the Ceylon 
Morning Leader July 17th. 


"Tf they considered past history then they would see that the three communities, the 
Tamils, the Low-country Sinhalese and the Kandyan Sinhalese had lived for over a 
thousand years in Ceylon and had not shown any tendency to merge... A central 
form of Government assumed a homogenous whole..." 


But when the objections were dissipated he was convinced that some form of 
FEDERAL GOVERNMENT would be the ONLY SOLUTION." 


The New Constitution of 1972 and the six-point formula. 

Thirdly, these suggestions were finally rejected and a new constitution was 
unilaterally imposed in 1972. This Constitution took away even the meager safeguards 
provided in the Soulbury Constitution and in addition imposed further disabilities on 
the non-Sinhalese, non-Buddhist population. This brought the Tamils together under 
the banner of the Tamil United Front (TUF). comprising all Tamil political parties, 
major trade unions and prominent non-party Tamils. The TUF is today recognized as 
the voice of the Tamil people. 


The TUF rejected the Constitution and put forward a six-point formula as the 
minimum prerequisite for keeping the two nations together., while preserving the 
territorial, linguistic, religious and cultural integrity of the Tamils. The Tamil United 
Front demands that the Constitution should be amended so as to secure the aspirations 
of the Tamil people in respect of the following: 


(a) The Tamil Language should be given the same status in the Constitution as the 
Sinhala Language. 


(b) There should be constitutional guarantee of full citizenship rights to all Tamil- 
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speaking people who have made this country their home. There should be no different 
categories of citizens and no discrimination between them, and also no power to the 
state to deprive citizen of his citizenship. 


(c) The state shall be secular, while equal protection is afforded to all religions. 


(d) The Constitution should provide for valid fundamental rights guaranteeing the 
equality of all persons on ethnocultural grounds. 


(e) The Constitution shall provide for the abolition of caste and untouchabilitty. 


(f) In a democratic and socialist society, a decentralized structure of government alone 
will make it possible for a participatory democracy where power will be peoples 
power rather than state power. 


The reasonableness of the demand put forward by the TUF is amply demonstrated by 
the fact that every single political party with the Sinhalese leadership had accepted the 
demands in some form or other both before and after independence, but this 
Government has not even cared to consider these proposals. 


The Tamils have traversed a long road and are now at the end of their tether. 
When two nations cannot get on together they come to the parting of ways. Has 
the parting come? That is the problem of the Tamils of Ceylon. 


UNDER NEO-COLONIALISM. 

The Sinhalese leaders have one objective, of converting the bi-national, bi-lingual, 
multi-religious state of Ceylon into a uni-national state with one nation - the 
Sinhalese, a uni-lingual state with the Sinhala only and with one religion - Buddhism, 
involving genocide against the Tamils. This is substantiated by the following 
statement to the Press by a Cabinet Minister of the present Government and reported 
in the Ceylon Daily News of 27 th August 1974: 


"In fact one of the things happening now is that, many Indian Tamils who were 
earlier isolated are now learning Sinhala and even adopting our names and 
religion This is part of the social assimilation." 


For the sake of brevity we give, in some detail just six areas where there is pursuance 
of the above policy, and list the others; 


1. CITIZENSHIP AND DISFRANCHISEMENT. 

Within a few months of gaining independence, it was not difficult for the Sinhalese 
leaders to forget all the promises and assurances they had given to the Tamils, and by 
the Citizenship Act. No. 19 of 1948 to make a million Tamils stateless, who prior to 
Independence enjoyed the same rights as other Ceylonese. 


This act affected adversely the totality of Tamils and even Muslims. Those who had 
Tamil or Muslim names had to submit proof of Citizenship in regard to many matters 
connected with the Government. The following are some of them: 


(a) Employment in public sector. 
(b) The issue of Passport or other travel documents. 
(c) The issue of certificates of citizenship. 
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(d) The issue of Rice Ration books. 

(e) Inclusion of names in the Electoral Registers. 

(f) The registration of transfers of property or shares. 
(g) The registration of a person as a Ceylonese Trader. 
(h) Other spheres reserved partly or fully for Ceylonese. 


In the following year the Ceylon (Parliamentary) Elections Amendment Act. No. 48 of 
1949 was passed which again deprived the same group of Tamils of the right to vote. 
At no time did the Board of Ministers (all Sinhalese) of the State Council of Ceylon, 
who negotiated the Independence with British 


Government ever give even an inkling of their intention to deprive half the Tamil 
population of Ceylon of their Franchise rights. On the other hand, in the memorandum 
they submitted to Whitehall on constitutional reforms they devised a scheme of 
representation under which they expected the Sinhalese to have 58 seats, Ceylon 
Tamils 15 seats, Indian Tamils 14 seats. 


The deteriorating position can be seen in the following table: 








COMMUNITY 1947 1952 1956 1960 1960 
% of seats % of seats % of seats % of seats % of seats 
Sinhalese 63 73 V8 78 Wh 
Ceylon Tamils 13 ie 174 11 11 
Indian Tamils 7 Nil Nil Nil Nil 
Muslims 6 8 7 6 7 


The above figures will show that a constitution devised and fashioned to give 
weightage in representation to minorities was in fact perverted to give weightage to 
the majority- 


2. INROADS INTO TAMIL TERRITORY 


The Government implemented schemes of State-aided colonization of traditional 
Tamils areas by colonizing Sinhalese and thereby increased the Sinhalese voting 
strength in the legislature. Within the first few years of Independence, colonization of 
the Eastern Province, a Tamil area, by the Sinhalese had proceeded at such rapid rate 
that before the end of the 1950s there were enough Sinhalese to return a Sinhalese 
member to Parliament. Apart from such colonization, special licenses were given to 
Sinhalese to obtain lands in Tamil areas in preference to the Tamils of the area. illegal 
squatting on Crown land by Sinhalese was encouraged and regularized while Tamils 
were punished and driven away. All this was not a natural movement of population 
but a Government directed plan. 


3. LANGUAGE. 

It is in regard to the right to use their language on the basis of equality with their 
fellow citizens that the Tamils have experienced the greatest humiliation and 
disappointment. Up to 1955 there was never a doubt that Sinhala and Tamil would be 
on equal footing and enjoy equality of status. Indeed in the State Council a resolution 
to the effect that Sinhala and Tamil would be the official languages was accepted by a 
large majority. 


Speaking on the occasion the late Mr. S. W. R. D. Bandaranayake said: 
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"But generally speaking there is no question that one of the most important 
ingredients of nationality is Language, because it is through the vehicle of 
language that the aspirations, the yearnings and triumphs of a people through the 
centuries are enshrined and preserved. Therefore all that it means to a nation from 
the psychological, from the sentimental, from the cultural points of view, the value 
of nationality from all those points of view are expressed through the medium of 
language. That is why language is such an important ingredient of nationality... 
What then is the object of having Sinhalese alone as the official language? If the 
objection is that it is rather awkward to have more than one official language, I 
Should like to point out that other countries are putting up with more than two 
official languages and are carrying on reasonably satisfactorily... I do not see that 
there would be any harm at all in recognizing the Tamil language also as an 
official language. It is necessary to bring about that amity, that confidence among 
the various communities which we are all striving to achieve within reasonable 
limits. Therefore, on the second point, I have no personal objection to both these 
languages being considered official languages; nor do I see any particular harm or 


danger or difficulty arising from it." 
(Official Report State Council, 25h May 1944: Vol. I c809) 


The Official Language Act No. 33 Of 1956, however, provided that Sinhala shall be 
the one Official Language in Ceylon. The Tamils considered this act a great betrayal 
and have not ceased to agitate for equality of status for the Tamil Language. 


In 1961 for 57 days the Tamil speaking people performed Satyagraha outside of the 
Chief Government Offices in the Principal cities of the Tamil territory -- Batticaloa, 
Trincomalee, Vavuniya, Mannar, Jaffna -- thus bringing the administration in these 
areas to a stand-still. 


The Government imposed a state of emergency and used the Armed Forces to unleash 
a reign of terror in these areas. The Tamil M.P.s and leading Tamils like Kanthiah 
Vaithianathan were placed under detention. When some legislative provision has been 
made for the use of the Tamil language in the Northern and Eastern Provinces, 
Sinhala continued to be largely used as the sole language of public business causing 
inconvenience, embarrassment, and humiliation to the Tamils. 


4. EDUCATION. 
We list herein specific areas in education where there is severe discrimination: 


(a) Education amending Acts Nos. 5 of 1960 and 8 of 1961 took over Schools run by 
Tamils and Christian denominations but Buddhist Privena Schools were allowed to 
continue as voluntary schools with state aid. 


(b) Estate schools for children of Tamil plantation workers were not taken over and 
continue to remain the extremely poor standard in which they have been all the time. 


(c) Tamil medium schools in Tamil areas were converted into Sinhala medium 
schools, thus forcing them to study in Sinhala medium. 


(d) After the take-over of the schools, some schools in South Ceylon where there were 
predominantly Tamil children were converted to Sinhala schools without alternate 
provisions for the Tamil children. 
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(e) The medium of instruction in four schools in the North was changed from Tamil to 
Sinhala. 


(f) Access to Higher Education.- Since the present Government came into power there 
has been racial discrimination. In 1970 admissions, a higher standard was required of 
Tamil Students. Merit was abandoned. and under cover of giving weightage to 
students in rural areas, the Government instituted a racial system of admission. We 
give below the minimum aggregate marks required of Tamil and Sinhalese students in 
1970. 


Aggregate marks required for admission to the University from: 


Tamils Sinhalese 
Peradeniya- Engineering 250 225 
Katubedde- Engineering 232 22 
Medicine and Dentistry 250 22) 
Agriculture, Veterinary & Bio-Science 184 174 
Physical Science 204 183 
Architecture 194 180 


Since then Government has conceded that this was a mistake, but it continues with the 
same objective through a secret scheme of standardization based on language media 
and area quotas: the consequential effect is to whittle down the admission of Tamil 
students wbo on the ground of merit alone would be eligible for higher education. 


5. VIOLENCE AGAINST TAMILS. 

The Tamils have been subjected to violence in 1956, 1957, 1959, 1961 and 1974. In 
1958 Tamils outside the Tamil territory were set upon by organized groups of 
Sinhalese and were subjected to murder, torture, rape and looting. In 1961 it was used 
to disperse the Satyagrahis; in 1974 violence was used to disperse large crowd 
listening to a non-political cultural address where nine persons were killed. The Police 
and Army often ran berserk and spread violence and terror over a much larger area 
than the prescribed scene. 


6 STARVATION AND DEATH. 

The plantation industry of tea, rubber and coconut constitutes the backbone of the 
economy of this country. It is a tragedy of the worst magnitude that the very Tamil 
workers on the plantations whose labor provides the life blood for the economic life 
of this country have been made political, social, and economic outcasts by the 
operation of national laws, since this country attained independence. The extent of the 
problem faced by over a million Tamil people concentrated on the plantations has 
assumed the character of genocide by reason of starvation due to unemployment, low 
wages, and drastic cuts imposed on the quantities of food items made available to 
them. The cumulative effect of all this is a sharp increase in their death rate and 
plantation workers and their families have been forced to move into towns to beg for 
food. 
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We conclude by merely listing the other means whereby the Tamils are put to grave 
hardships: 


1 . Denial of equal opportunities of employment to Tamils in Government Service and 
Government controlled corporations. 

2. Sustained propaganda against Tamils through Government approved school 
textbooks. 

3. Continued Police and Army action in Tamil areas. 

4. Denial of the right of peaceful assembly. 

5. Denial to many Tamils and Tamil leaders the right to leave the country. 

6. Absence of effective provisions in the Constitution protecting the Fundamental 
Rights of minorities. 

7. Arbitrary arrests and detentions (at the moment there are 42 Tamils under such 
detention) and 

8. cruel and inhuman treatment at the time of arrest and during detention. 

9. The grant of :the foremost place to Buddhism and imposing on the State a 
constitutional duty to protect and foster that religion. 

10. Denial of the right of representation to 50,000 in the Kankesauthurai Electorate by 
maliciously refusing to hold the by-election for the last two years. 


THE COMMONWEALTH AND TAMILS. 

Sri Lanka is today a State with two nations and the Tamil nation there in seeks its 
inalienable right of self-determination. The Tamil problem is not an internal affair. 
The Shri Rajagopalachari, the First Governor General Of India has stated: 


"Most private wrongs are done within family walls, and most public wrongs within 

the borders of States. If world opinion is to consider state frontiers sacrosanct then 

there will be no chance for world progress as a whole; tyranny would have received 
a world charter." 


Any attempt therefore, to regard the Tami! question as an internal affair of the State of 
Sri Lanka, would amount to an evasion of recognizing the political and social realities 
in the country. There is little doubt that the situation, fraught with many dangers, is 
gradually getting out of hand and is one for which there are unfortunately many 
parallels. From all accounts the Tamils of Ceylon are beginning to despair of 
obtaining their right, through discussion, compromise, and peaceful means; tensions 
and frustrations are beginning to crystallize around issues which sooner or later am 
likely to lead to a point of no return. 


In Ceylon today there is closely a situation where immediate action and assistance are 
necessary to stop a bad situation from getting worse. The question would arise 
whether the subject of minority nationalities in Commonwealth countries could be 
discussed even if such a subject is not on the agenda of the conference. There have 
been occasions in the past when the conference did consider subjects like Kashmir 
and Apartheid even though they were not on the agenda. The rapidly deteriorating 
situation here, demands in the name of common humanity that the Tamil question of 
Ceylon be considered at the 20th conference. Recent history shows that the nations of 
the world have moved to help a smaller nation in distress, only after many paid with 
their lives for their legitimate rights. 


The CPA is an Association of Commonwealth parliamentarians who, irrespective of 
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law and the rights and freedoms of the individual citizens and by pursuit of the 
positive ideals of parliamentary democracy. 


THEREFORE, IT IS OUR HOPE THAT THE PROBLEMS OF THE TAMILS IN 
CEYLON WILL RECEIVE SYMPATHETIC CONSIDERATION OF THE 
DELEGATES ASSEMBLED AT THIS CONFERENCE AND THAT THEY WILL 
USE THEIR GOOD OFFICES TO HELP IN THE SOLUTION OF THIS PROBLEM. 


S.J. V. Chelvanayakam, Q.C., 
President, Tamil United Front, 
16, Alfred House Gardens 
Colombo 3, 

Sri Lanka 
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